"Irhaiie'lie'eh étained Colm ' Coﬁ‘ey of the ArcheraNoms law ﬁrm to assist them in therr

s the _above referenced Advice Lettér and to ‘conimunicate to your office the results of my

is.; Since I beligve th advice’ should bé revised, my clients have asked me to request your .
d the rssuance of a new and drﬁ‘erent letter ' .

e I ry; the staff. advrsed that‘Dlr ctor Hanko recerved “commrssron income™ from her
employer in'the forri; of her itidentivé bonus.’ The Staff further'advised that despite the fact that

Director Hariko. ha‘ no: rxght to tecelve the income. -and her employer s customets had no control over

uch of a bonus she mlght recelve the customers should be consrdered a “source” of

In my opinion; the staff’s ¢

no werght {0 the srgmﬁcant dlﬁerences between the facts in this matter and the key facts in the pnor
-._' advrce letters on ‘which they relied.: Taken mdtvrdually and together these consxderatlons should
persuade you to.charige the'advice glven to the Dnstnct and we ask you to do s0 at your earlxest

ThelPolrtrcal lReform Act. as amended does not defme the “source of income” with respect to.
: d1squaley1ng conflicts of mterests of public officials.; Government Code section 87103 defines
-:-i“ﬂnanmal intefest? for., purposes i dlsquallﬁcatron Sectron 87 103(c) srmply refers to “[a]ny source of

it Vasimenson Andas Junanvhearimlan '

represehtatxoh of the’ Pemnsula Health Cite District.: “In that capacity; I'have been asked to review and

; oncluswn is erroneous Nerther the statute nor the regulatron supports ‘
-the. staﬂ‘ conclusron'"-‘ Staff relrance Upon old advice letters is mxsplaced Fmally, the staff gave littleor -




Regulatton «18703 3 seeks t0 larify,: for purposes of conﬂtct of mterest analysrs, the 1dent1ty of
various:‘sources’ ‘of income.” Normally, ‘the source:of income is the one: who makes the payment.
Subsectron (a) of Regulatron 18703 states: A’ pubhc official has an economic interest in any person:
from, whom he/she has rece1ved income aggregatmg two hundred ﬁfty dollars ($250) within 12 -
months prior to the time, When the relevant gOVernmental declston is.made.” The actual payor is the
“sourcé of mcome " unlesssomefother ,regulatlon creates an‘exceptron to thls general rule. .

'Ihe only reg latron hich varies the general Tulé for commrssron mcome is Regulatron
~18703.3()¢ «Thus, unless’ subsectron (c). creates an. exception, the general rule embodied in’
}.}subsection (a) wouid apply to make thé actual payor the:source of inicome: -Subsection (c) governs "
ithe‘idéntification ‘of the source ‘of “commission iricome,”  The Commtssron tiied to fashiona .
regulatton that.was, ‘narrow-and targeted o, the specrﬁc srtuattons it chose to regulate. There is no
: suggestlon m the Tule makmg file; of any, intent.to go- beyond the obvrously hnuted scope of the

5 The regulatlon states in ,relevant part ] .

. (c) Sources of. Commrsswn Income to Brokers, Agents and Salespersons L e

() Thls ‘subsection: contains the disclostife and drsquahﬁcatton requlrements Co T

f'}for any public ofﬁcl'al who ‘receives. commtssion income for. servrces rendered o

,as‘an’'insurance: ‘broker | or agent a real estate broker or, agent ‘a travel agent or .

salesperson, a'stockbrdket or-a retail or wholesale salesperson., - SR

":(2). "Commlssion mcome’f mean§ gross payments received as a result of ' L

' serv1ces rendered as ab 'roker agent o, other‘ alesperson fora spectﬁ‘c sale Sl e
mcome 18 receNed when it 1s pa1d or . e

tends to identify the source of mcome “for any publlc ofﬁcral who

isswn '_conte. "l the Hanko_Advtcc ‘L'ett;er the staff concluded that the incentive "

sstow,income 8 gavetned By t the regulatron. ‘It is clear that the "
' zfo commissi_on, incomegto;’;be tttibutable to a source other than the actual T

A , 'cotmey from ""eciﬁc saié Voi' sfmz‘lar transactian. In her case, Drrector R
‘Hanko:does 1 ot.recerve any incentive b o
L'Accordmgly subsection (c) will not operate to mak' :a'nyone other than the actual payor, the “source: - .

Ce




uated. usttfy dlsquahﬁcatton . ccofdmgly ,payments wh1ch ‘ate generated not from spectﬁc i
Sales"f'but rather from. general terntonal sales~are ‘fiot:within the regulanon. If these payments are
' ‘ ubSeotion (o) then they are governed by the general rule of subsectton (a) which "’

.It‘ the Comnnssion had wented to exPand the' scop ,of the regulatton beyond the comm1ss1on 5; e
income generated from: spec1fic sales, they Certamly could have done.so when the regulatton was
created in- 1984 ‘or When the regulatton was reconsrdered and. renumbered in-1998 and again when 1t
was amended in'1999; Significantly, the two advice létters'on which the staff relies, were written
before the; regulanon was renumbered and amended in. the 1ate 1990's..: Therefore the Commlsston
could have mcorpbrated' the interpretation of the,Larson'and Anaforlan ! into the regulatlon if they

“+i:. The staff was parttally correct when:they concluded m the Hanko Advxce Letter that I Ca

‘_Consequently, Regulahon 18703 3:does 1o, cont;rol where a bonus is provxded based on the volume of P
ted with' d ] payment recerved as a commtSsron fora “spet:xﬁc sale or similar transactton

asithat tic ; controllmg, then subsectwn (a) is. i

3(a) _dentiﬂ,es yor as the source of mcome, the staﬁ‘ has fio”
it by gitiing ntraty advxcet Pﬂor‘stlaff advrce is not legal authority nor 1s SRS
dvice 1’ contrary to. he statute and the only regulatron el T

to Justtf)f result ’hich is inconsistett Wlth the statute and the only regulatxon on '« '.
tute. 'and the regulatlon fails’ to attnbute “commtssnon iricome’ to

many amendments;’ndr‘the legnslature, nor the Commtssxon xtSelf has seen fit to expand the scope of the
1d the 8t a ._,te to. deem entlttes hke MPHS as sources of mcome Therefore the staﬁ' should

law in the guise of i mterpretmg the Act

dvice:is éven inore. precafious if, exanuned from another perspecttve If Dtrector Hanko
‘were. to ignore staff advice afid pat‘ttclpate in dBCISlonS aﬁ‘ectmg MPHS, she could not be. prosecuted. -
Stie.¢ould: hardly be charge,, -with'violating ( Govemment ‘Code sections 87100 and 87103, because .
MPHS ts'"n"ot a’soutee of income under the statttte. She; ‘would also hot be in violation of the. regulatton
'because staff has ‘alpeady: ‘concluded thiat. subsection’ ) of regulation does not apply to her and o
s 'ectxo ' a) makes the"payor'the source . It 1s not a vwlatton of the Act to dxsagree thh staff advnce

Noi 1-89-555); Anaforias Advice Letter (No. 19031 -~
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& etters: were wrong When they were 1ssued and over -.f BRI
'-‘However eVen 1f one were to accept these letters as. } P '

; good'authonty, the current’st
etters, bu extend 0

Y atialysis: these: prior advice letters is: elling. Do

! 7 q compensated by g fixed saldry; coupled wrth bonuses baSed on the a R
f grrcultural processing .done at.the empld}:er-_s':plant, nust. tréat the farmers whose products R
'of lncprne. “In the; Hariko lettér, ‘thie staff explains, “Thls conclusron was. IR

wete akin to'cbmnnssion payments.” ST T Sl e

th publrc official was a. sales representatrve for a -
conie ‘based 1 upon t the Volumé of his company s products ¥

edrned.bon , T
”‘V'thé sdtjrce' ‘of inicome 10 the public official. included the clients of the "~ ="
whtc, aid: tlle‘ boiius; mcome, In Hanko “the stafF.explains this result by
.employéd in the, Ldrsan fettet; we. , Gonchided that the bonus was - R
theréfort the company s clrents servrced by the councll member were e :. :

arson ad: the Anafqr‘lah letters is that a person is not a “source of

_ ,,""‘alci e 10.0r : “analogous” to a comthission. . One is not required to -
mcome Ifa urce qf commrsSron iricome is reportable or drsquahfymg, ,

_ _atute, as: i'eas nably mterpreted by the: regulatrons requires it. Neither - e
qurres sttch a result here, and the. staff advice is contrary to both law and
to create the law but to mterpret it. Here, the staﬁ' has

he facts in the’ Hanko s;tuatron até, also matenally drﬂ’erent from those present in Larson and

Anaforian ,‘.In,both Larsonatid Anaforian, the bonus payments were automatic. In Larson, the staff
based i lts advice, in part, on'the fact that, f‘the bonus  payments are not dlscretronary, but are, in a sense
owed to ‘the Spouse. - The letter went‘on to state; “Thus the automatic bonus which is ‘owed’ to the

spoLise ‘for:.th'efyolume of productron 18 "Snmlar to the comtnission arrangement discussed in Carey.”
The. Larson letter then concludes, “We conclude, therefore, that the farmers in questxon have suﬂlcrent
ontrol ovet the income: recerye by | th use to : nstttute sources of mcome to lum .

<., It appears that t staﬂ;‘ considered the automatrc -non-dxscretlonary nature of the bonus income,

coupled with the: “control” which the:customers could exert over the receipt of bonuses to make these

payrents enough “hke” commlsslons to deem the customiers to be the surces of income.. Whatever

one thmks of the “regulatron by,analogy” mherent in the Larson analysrs these factors are, not present
tion |




il omatlcally a§ m ‘the case: of a real :
age "I‘hus, the automatlc bonus '

i6'cu omers hav any “control”' over whether ‘of- how much ofa bonus Drrector Hanko may
ative plan adopied by Drrector Hanlco s empIOyer states AR

£or. the 'use. ) depany employees only. ,.
. Du to.¢ h ng market. condrtlons Management alSO reserves the rlght to
hang bucl'get ) ,arrd OF. other iheasures of sales performance.... "These policies -

andrelatedé Procedure ay’be changed ata 'y}trme at Management’s drscretlon

most nnportant'_analytrcal underpmnlngs of the Larson and Anaforxan advrce letters are
y“obligation,” not s the payment or amount of the bonus,

ent Hei here' it no, ":.fi‘debt "’n_ R
_uto'r‘natic_.,; The clrents and customers ‘of thie: employer Haveno “control” over the fact or, amourit of
any.of Direc or,H_anko 'S bonus payments:; The employer alone determmes whether and how much of

an incéntive bonus Ditector Hanko may receive:

further, while Dir - ceive a bonus if sales of products m her area exceed a

| am target am'ount‘ there ‘e" any factors \ ',lnch may léad to increases or decreases of sales. For

“exanlp X géneral’h' hicate economic tren_ds, trends i the demOgraphrcs of her area, the relative .~
A roducts and medrcal 1 'trlrzatron of a product may: affect total sales volume in i, o

,‘J,l.

; Well For example when considermg whether a publlc ol’ﬁcral has a ﬁnancral mterest in'an 1rrevocable
. trust, where the trustee has the power. to' invade the principal for the benefit of someone other than the
ublic'c ofﬁcral the staﬂ‘ advrsed that, . the' official might not receive his or her share of thetrust

; pnnclpal or income due t ,'events beyond his or her, control:: Thus, the official’s interest in the trust is
100 speculatlve to require ‘disqualification.”. (Boitano Advzce Letter No A-97-557(a) ) The same is true




A\-99-232, staff’ analyzed whether a former Spouse s
of ahmony payments The staﬂ' advrsed '

t y:P 'S
Spouse s salary from Tosco., Generally, the person ‘who controls a payment
ade to'an ofﬁcral is consndered to be the source of that incotrie [citations

Moreover"‘f‘the ‘term in ome” excludes ahmony (Sectton =
As sUch, the, ayor does not have, an econonnc mterest m Tosco

: .fof the analysrs leadmg to the conclusron that Tosco was ‘not a source of income. The staﬂ‘
advrsed that “Generally, thie person. whd controls a payment made to an ofﬁcral is considered to be the
' ‘source of that. mcome.’f In the Harko' snuahon only. the employer had control of the payments Lo

' mdrvrdttal wagerer ‘were the SOurces of incbme to' hdrSe owners who won purses at Santa Amta, the L _‘:.f .
as relevant to, the Hanko situati : . _ TS

. \

staﬁ’ gave't the followm advrce

: Desptte the faot that'the ﬁmds the Turf Ciub- dtstnbutes come from the money L T
“bet by 1 members of the publtc ‘who attend the racing event at Santa Anita Park - - . <.
and at oﬁ'-track betting’ facrhtres, the Tutf Club is the corporate entity that isthe - .~ ° RS
ource of income to Mr/ ‘Roneelli:.. ,1|Under the Act,-we do not “look through’™ = .0 T
the corﬁoi'atron'to find that the thousands of individuals. who place bets on'the " .
dcesat Santa Amta are sotifces of mcome o the council member 1[Generally, . R
the Ac, consxde 8 chents, customers; or: othet.Sources of ificome to a businessto”. i T
-bé, sources of mcome to a. pubhc ofﬁcml when the oﬂicial owns a ten percent or - o

1y ownerslup__or : ontrollmg mtereSt in. the Tos Angeles Turf Club -
i ect-.o ontfol the ifcome to: Coulicil membet Roncelli; The are "

3y 4O, no 0!
'not_the- e’ or- at_ldrtionﬁl” sourée ‘of ihcomé to council inember Roneelli *. =7 -
'homw shoulg look’ through the l,os_Angeles turf Club corporatlon to reach T e

LUt




me~”‘to prevent rts expansron .
' 'he purpOSes of the Act are usually well served

ithat the. staﬂ' advice to the District was Just the kmd of “expansron beyond

ndanes that the staff x warned about.in the Dorsey . Advice Letter. Moreover, the staff
clearlyugnores the prvotal na tfur‘ f: v,;ln the Hanko sltuatron Numerous prior advice letters, -
in 'cludmg the. letters aﬁ' clarm ) rely upon heré, posrt control as perhaps the most important element i
v s Yet it the Hanko ‘Advice Letter -staff’ drSmrsses the control issue as ummportant

2 ?'I'he staff shrugs’s oﬁ' the srgmﬂcantnfactual drﬁ‘erences between Drrector Hanko s srtuatron and -

those found mLarSon ‘dind Anaforir_{n 'l?he staﬁ‘ rgnores the key bases for the conclusions reached in .
/ hafor ' y bsence of these key elements does not matter S

?alternatrve analytrcal structure for therr

tesitially recerv,é eme}form of yearaend botus based .on aggregate company -
DI peot df trcipa nﬂ,rcts.\ Given the drfﬁculty Director Hanko wrll L
ic Wheth l’~tlt‘ ) hcentrve bony 8 ystem used by Baxter wrll create a “source of

D ar I

1tu '.
an:Suddenly ﬁnd themselves in the. next Year subjeet to conﬂrcts ORI
ié,C "nﬂrct can be caused by honuses based on aggregate employer IR
£h t ~

i Mor eover, ‘staff sugges

applrcatron of thg ‘conflict’ prohibrtxon : But will that applrcatron of conﬂrcts rules apply only at that - RN
pomt in trme,when the, employer’s hggregate. sales exceed cotnpatty bonus triggers (even.if the company -,
res ves the right. o,not award ab.onus)? erl it apply retrcactrvely orice the company has’ determmed '

to award the bohus based oon the pasf year's performance? “Or-will it apply only prospectively once the -
colnpatiy. ‘makes the’ decrsron to awerd the bonus?: "The foregoing seives to'suggest that.the “distinction

without & drﬂ‘erence” relred upon by staﬁ actually cauges great: tmcertamty and drfﬁculty in application..

of conﬂlcts prohlbitrons where the award’ of a bonus is not “per transactron” and not automatrc




1.3\',' ,fct, ,Vacl;s,reasOn or authbnty,
i making process.y ofound. That is becausé‘ most of the busmess conducted by the
1stnct m,;fecent yea_;' ,Mdlxjes decnpnon ,‘imp
: Lhﬁdlot&ﬁnd,?ﬁp" ghéalthcal; } ,gency'mterested in'the pr _
* gerved-by theiDistrict: The adyice: hereforene&ssadlv mpacts amajonty of decisions of consequence‘
ning: bef i i qéird! ‘This, agencyf exnstence revolves'around the.”
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